UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

RI CHARD G HYMAN,

Pl aintiff,
98 Cv. 1371 (JSM
_V__
OPI Nl ON and ORDER

| NTERNATI ONAL BUSI NESS MACHI NES
CORPORATI ON and EMPLOYMENT SOLUTI ONS
CORPORATI ON,

Def endant s.

PH LIP J. PALESE,
Plaintiff, 98 Giv. 1372 (JSM

-V. - OPI Nl ON and ORDER

| NTERNATI ONAL BUSI NESS MACHI NES
CORPORATI ON and EMPLOYMENT SOLUTI ONS
CORPORATI ON,

Def endant s.

JOHN S. MARTIN, Jr., D strict Judge:

Richard G Hyman ("Hynman") and Philip J. Pal ese ("Pal ese")
bring these actions claimng that they were fraudul ently i nduced
to | eave their jobs at International Business Mchines Corp.
("IBM) and join its subsidiary, Enploynent Solutions Corp.
("ESC'), by false representations of a five-year contract between
the two conpanies. They also bring actions for negligent
m srepresentati on based on the sane statenents. | BM noves on

behal f of itself and as successor-in-interest to ESC for summary



judgnent on both clains. For the reasons set forth below, IBMs
notion is granted in part and denied in part.
| . BACKGROUND

I n Novenber 1991, |IBM determ ned that rather than serving
its staff recruitnment needs in-house, it would forma wholly-
owned subsidiary, ESC, to performthat function. In February
1992, | BM announced an incentive program Enploynent Sol utions
Transition Program (the "EST Program'), designed to recruit |BM
enpl oyees to leave IBMand join ESC. The EST Program featured a
severance package and a | eave-of -absence option during which | BM
enpl oyee benefits would continue to accrue. Thereafter, certain
| BM enpl oyees who had been hired to operate ESC, including Lee
Covert ("Covert"), began to personally recruit |BM enpl oyees for
t he new venture.

Both Hyman and Pal ese began their careers at IBMin the
1960s. I n 1992, each was enployed in a division of |IBM handling
college recruitnment. In March 1992, both Hyman and Pal ese were
approached by Covert for the purpose of recruiting themto work
at ESC.

During his conversations with Plaintiffs regarding
enpl oynent at ESC, Covert represented that ESC had signed a five-
year contract wwth IBMthat would ensure ESC s viability for at
| east that period of tinme. Plaintiffs claimthat simlar
representations were made by ot her ESC enpl oyees when offers of
enpl oynent were officially extended to them Plaintiffs allege

2



that in reliance on these statenents, they resigned their
enploynment at IBMin April 1992 and accepted jobs at ESC.
Plaintiffs claimthat no such five-year contract had been signed
at the tinme these representations were nmade, and was never in
fact signed. They further allege that Covert and other ESC

enpl oyees knew, or should have known, that such statenents were
fal se when they were nade. At the tine of their departure from
IBM Plaintiffs both signed a release of all clains they had
agai nst | BM

Plaintiffs each worked at ESC for approximately two years
and perforned substantially the sanme functions that they had
performed at IBM I n March 1994, Pal ese's position was
term nat ed when down-sizing caused IBMto drop several of the
col |l eges he serviced. In April 1994, Hyman's position was
term nated when | BMreversed course and deci ded to di ssolve ESC
and return its recruiting outfit to in-house nmanagenent. Both
plaintiffs remai ned out of work for several nonths before
obt ai ni ng positions el sewhere.

Plaintiffs allege that as a result of leaving |IBM they
suffered | ost base salary, |ost vacation pay, |ower pension
accunul ation, and | ost matching contributions to savings pl ans,
anong other injuries. They also allege that at the tinme of their
departure fromIBM that conpany had in place a full enploynent
policy providing that in the event a position was term nated, the
enpl oyee woul d be reassigned to another area in the conpany.
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Plaintiffs were at-will enployees of both |IBM and ESC.
1. DI SCUSSI ON
A.  The Rel eases

| BM argues that the releases that Plaintiffs signed upon
| eaving IBM s enploy bar themfromsuing either IBMor ESC. The
rel ease's own | anguage, however, defeats this argunment. The
rel ease bars suit against IBMand its "agents, directors,
of ficers, enployees, representatives, successors and assigns" for
any clains that Plaintiffs may have, including those relating to
the termnation of their enploynent. Popper Decl. Exs. A B.

ESC, as a subsidiary of IBM is not covered by the | anguage
of the release, broad though it may be. Plaintiffs' clains are
directed at Covert and others who acted as agents of ESC,
al t hough they were al so enployed by IBMat the tine. Thus, to
the extent that Plaintiffs' allegations concern ESC and its
agents, they fall outside the four corners of the rel ease.
| ndeed, IBMis being sued here only in its capacity as successor-
in-interest to ESC. There is nothing in the | anguage of the
rel ease that can justify extending it to clains against |ater-
created subsidiaries.?

B. Fraudul ent I nducenment C ains

| BM next argues that Plaintiffs' fraudul ent inducenent

! The statenents Plaintiffs signed to the effect that in |eaving
I BM they had not relied on any proni ses except those contained in the
EST Program materials al so pertains to statenents of |BM enpl oyees,
as IBMwas the entity to which the rel eases appli ed.
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clainms are barred by the at-will enploynent doctrine. Under New
York law, at-w |l enployees cannot recover for w ongful
termnation, nor can they evade this bar by suing in tort. See

Mur phy v. Anmerican Honme Prods. Corp., 58 N Y.2d 293, 297, 300-02

(1983); Ulmann v. Norma Kamali, Inc., 616 N Y.S. 2d 583, 584

(App. Div. 1994). In addition, plaintiffs cannot masquerade a

breach of contract claimas a fraud claim See Sal eeni v. Pencom

Sys., Inc., No. 99 Cv. 667, 2000 W. 640647, at *4-5 (S.D.N.Y.
May 17, 2000). At-will enployees can, however, recover for
fraudul ent statenments that induce theminto accepting positions
of enploynent by showing: (1) a material false representation;
(2) scienter; (3) reasonable reliance; (4) damages; and, relevant
here, (5) that the fraudul ent m srepresentation was collateral or
extraneous to the enpl oynent agreenent. See

Bri dgestone/ Firestone, Inc. v. Recovery Credit Servs., Inc., 98

F.3d 13, 19-20 (2d Cr. 1996); Stewart v. Jackson & Nash, 976

F.2d 86, 88-90 (2d G r. 1992).

Plaintiffs have successfully pleaded a cause of action for
fraudul ent inducenent. Plaintiffs do not seek to recover for
their termnation fromESC and its consequent inpact on their
careers and pocket books, but rather allege that they were induced
to | eave secure positions at I1BM by the defendants' false
representations, and that this inducenent led to injuries

stemmng fromthe act of resigning fromIBM In Stewart v.

Jackson & Nash, the Second Circuit Court of Appeals found that
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the plaintiff stated a claimfor fraudul ent inducenent where she
al | eged that she changed enploynent in reliance on fal se prom ses
regardi ng the nature of the defendant's |aw practice and her
duties there. 976 F.2d 86, 88 (2d Cr. 1992). The court found
that the Stewart plaintiff's injuries, which involved danage to
her career growh, "comenced well before her term nation and
were, in several inportant respects, unrelated to it." 1d. at 88.
Courts since Stewart have allowed clains for fraudul ent
i nducenment where the injury alleged stens fromleaving a forner
pl ace of enploynent or agreeing to remain in a conprom sed
position at a current place of enploynent, rather than fromthe
termnation or failure to performterns of the enpl oynent

agreenent. See, e.qg., Doehla v. Wathne Ltd., No. 98 Cv. 6087,

2000 W. 987280, at *5-6 (S.D.N. Y. July 17, 2000); Caron v. The

Travelers Corp., No. 96 Civ. 6236, 1998 WL 395319, at *3-5

(S.-D.N Y. July 15, 1998); Kissner v. Inter-Continental Hotels

Corp., No. 97 CGv 8400, 1998 W. 337067, at *3 (S.D.N. Y. June 25,

1998); Cole v. Kobs & Draft Adver., Inc., 921 F. Supp. 220, 224-

26 (S.D.N.Y. 1996); Garnier v. J.C. Penney Co., 863 F. Supp. 139,

140-41, 143 (S.D.N. Y. 1994); see also Navaretta v. G oup Health,

Inc., 595 N.Y.S.2d 839, 841 (App. Div. 1993).

| BM attenpts to distinguish Stewart and its progeny by
argui ng that those cases require a qualitative injury relating to
t he enpl oyee's experience at the new place of enploynent, such as
affirmati ve danage to career growth or reputation. |BM asserts
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that Hyman and Pal ese perfornmed their jobs successfully at ESC
and suffered no actual injury until their termnation fromthat
conpany. However, the Stewart court used a straightforward fraud
anal ysis in distinguishing the plaintiff's claimfromone arising
fromthe job termnation itself, requiring only that the injury
be separate and apart fromthe loss of a job. It so happened
that the Stewart plaintiff's injuries were in the nature of
damage to her career advancenent, while Plaintiffs' injuries
arise fromloss of security and other benefits attendant to
conti nued enpl oynent at | BM ?

In addition to articulating an overall theory of fraudul ent
i nducenent, Plaintiffs have raised material issues of fact as to
each of the elenents of that cause of action. First, Plaintiffs
have alleged that in reliance upon the statenents of Covert and
others that a five-year contract was in place between | BM and
ESC, they resigned their enploynent at |IBM and accepted positions
at ESC. |BM concedes that such representations were nade.
Plaintiffs have raised triable issues of fact as to whether a
five-year contract ever existed and as to whether those
representations were material in causing Hynan and Pal ese to

resign froml| BM

2 In addition, while several cases followi ng Stewart have
involved injury simlar to that of the Stewart plaintiff, no court
has held that damage to career growth and reputation are the only
permissible injuries in an at-will enployee's fraudul ent inducenent
action.



Second, Plaintiffs allege that Covert and other agents of
ESC knew, or should have known, that there was no five-year
contract in place at the tinme that they represented its existence
to Plaintiffs. Plaintiffs' supporting affidavits raise a
guestion of fact as to whether this was so.

Third, IBMargues that Plaintiffs, as at-wll| enpl oyees,
coul d not reasonably rely on a representation of secure job
enpl oynent. This assertion mght be correct if Plaintiffs were
challenging their termnation fromESC. However, the neasure of
reliance here centers on the representation of a five-year
contract that induced Plaintiffs to | eave | BM not on whet her
Plaintiffs would in fact be enployed at ESC for five years.
Whet her reliance on such representations was reasonable is a
guestion of fact.

Fourth, damages in fraud actions are l[imted to out-of-
pocket | osses incurred as a direct result of the

m srepresentation. See Lama Holding Co. v. Smth Barney, Inc., 88

N. Y. 2d 413, 421 (1996). VWhile IBMargues that Plaintiffs have in
fact suffered no | osses due to their subsequent earnings and
severance packages, such determ nations are appropriately nmade by
the finder of fact. |In addition, although Plaintiffs were at-
wi |l enpl oyees of | BM damages can be neasured based on how | ong
they likely would have remained at |BM See Caron, 1998 W
395319, at *5; Navaretta, 595 N VY.S. 2d at 841.

Finally, the representations of a five-year contract between
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| BM and ESC were separate and apart fromPlaintiffs' offers of
enpl oynment or the terns of the offers. As such, those statenents
were "collateral or extraneous" to the enploynent contract

itself. See Bridgestone/Firestone, 98 F.3d at 20; Tannehill .

Paul Stuart, Inc., 640 N.Y.S. 2d 505, 506 (App. Div. 1996).

Thus, Plaintiffs have properly pleaded a cause of action for
fraudul ent inducenent, and have net their burden in raising
triable issues of fact as to each of its el enents.

C. Negligent Msrepresentation C ains

Plaintiffs' second claimalleges that the statenents of
Covert and others at ESC constituted reckless or negligent
m srepresentations. Under New York law, Plaintiffs may recover
for negligent msrepresentation only if 1BMor ESC owed them a

fiduciary duty. See Stewart, 976 F.2d at 90. Enployers do not

owe enpl oyees fiduciary duties. See Ellis v. Provident Life &

Accident Ins. Co., 3 F. Supp. 2d 399, 411 (S.D.N. Y. 1998), aff'd,

172 F.3d 37 (2d Gr. 1999). Because Plaintiffs have offered no
other facts that suggest the existence of such a duty, summary
judgment in favor of IBMis appropriate on this claim See

Kimmell v. Schaefer, 89 N Y.2d 257, 263 (1996).

I11. CONCLUSI ON
IBMs notion for sunmary judgnent is denied with respect to
t he fraudul ent inducenent clains but granted on the negligent

m srepresentation cl ains.



SO ORDERED.

Dat ed: New Yor k, New Yor k
Cctober _, 2000
JOHN S. MARTIN, JR, U S. D.J.
Copi es to:

For plaintiffs:
Neal Bricknan

630 Third Ave.
21st Fl oor

New Yor k, NY 10017

For def endants:
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Jeffrey G Huvelle
Covington & Burling
1201 Pennsyl vani a Ave.
Washi ngton, D.C. 20004

Ri chard D. Bentzen
Cerussi & Spring

1 North Lexington Ave.
White Plains, NY 10601

NW
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